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I. Introduction 

A cirizcn is defined as a "member of a state or nation who owes allegiance to its 
government and is entitled to its protection."* Citizenship has long been held to 
"[imply] membership in a political society, the relation of allegiance and protection, 
identification with the state, and a participation in its functions/'- There is proba- 
bly no "right more fundamental, or more jealously guarded, than the right of citi- 
zenship."-"* In Rabang v. INS,'* seven plaintiffs, all natives of the Philippines, 
anempt — not to gmrd — but rather to attain their right to citizenship. The plain- 
tiffs, or their parents, were born in the Philippines during the period from December 
10, 1898^ to July 4, 1946,^ at which time the Philippines was a United States terri- 
tory7 Inhabitants of the Philippines during the territorial period "were wards' 

t Editor, UCLA Law Review; J.D., UCLA School of Law, 1995; B.S., Ujuveisitv of Virginia, 1988. I 
would like to thank Professor Susanna Kim for su^escing dm topic; Kevin Chung knd Jim Fchmian for 
improving diis Comment; Wcng Ramos, number one research assistant; and my close friends and family for 
their love and unconditional support. I dedicate my work to the memoir of two special people— to Anna 
Maria, my beautifiJ baby sister, and to Joyce Chiang, a respected attorney widj the Immigration and Natural- 
izarion Service and my beloved fnend. FmaUy, I diank God for His gifts, especially Gabriel, Joshua and 
-Anna Maria //— collecti^'cly, my Pride and Joy, 

1. The Rwdom House Dictionary of the Engush Language— The Unabrjckied EomoN 



27 



(1967). 



2. Pannill v. Roanoke Tmies Co., 252 F. 910. 914 (W.D. Va. 1918). 

3. Rabang v. LN.S., 35 F.3d 1449, 1465 (9th Cir. 1994), (quoting Afioyim v. Rusk, 387 U.S. 253, 
267-68 (1967)(Hailan, J., dissenting) (-Citizenship is no ii^t trifle to be jeopardized any moment Congress 

decides to do so under the name of one of its general or implied grants of power Our holding docs no 

more than [recognize each citizen's] constitutional right to remain a citizen in a fire country unless he 
voluntarily relinquishes that citizenship."), cert, denied, Sanidad v. LN.S., 515 U.S. 1 130 (1995)'(Prcgerson, 
J., dissenting). 

4. 35 F.3d 1449. 

5. At the dose of the Spanish-American War, Spain ceded the Philippines to the United States. Treaty 
of Peace between the United States of America and the Kingdom of Spain, Dec 10, 1898, U.S.-Spain art 
III, 30 Stat. 1754, 1755. ' 

6. The United States granted the Philippines its independence. Proclamation No. 2695, 60 Star 
1352, 11 Fed. Reg. 7517 (1946). 

7. The temi **tcrritory" means any geographic area over which the United States exercises $o\'ereignTy. 
Rlth G. Van Clexx, The Office of Territorial Affairs 14 (1 974). Specifically, the PhUippincs was an 
"organized, unincorporated** territory. Id at 15-17. 

-•^ "organized** territory is one for which the United States Congress has provided an organic act. which 
is a statute establishing the system and powers of government. Generally, three separate branches of govern- 
ment are created: executive, legislative and judicial. Id at 15. Scr aisc Harrison Loesch* The American 
Territories of Today and Tomorrow, in The American Territorial System 238, 239 (John P. Bioom ed., 
1973) ( "^'licther or not a territory is organized is determined by whether rhe United States Congress has 
enacted organic legislation defining the form of the territorial government"). 

The term "unincorporated,** is antithetical to "incorporated,** which applies to a territory' when Con- 
gress extends to it the provisions of the Constitution. V.\n Cl£\'E, supra note 5, at 16. See jA<? Loesch. supra 
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of the United States and were called nationals/ they were neither aliens nor citi- 
zens."* 

Plaintiffs base their claim on the Citizenship Clause of the Fourteenth Amend- 
ment, whidi provides, in relevant part: "All persons born ... in the United States 
and subject to the jurisdiction thereof, arc citizens of the United States."*^ Plaintiffs 
seek declaratory judgments diat they are United States citizens, contending that their 
birth, or their parents' birdi,'^ in the Philippines during the territorial period, con- 
stitutes birth "in the United States'* under the Citizenship Clause, and thus gives rise 
to United States citizenship." The district court dismissed their comp][^ij^ for fail- 
ure to state a claim for relief.'^ The Ninth Circuit afJFlrmed the ^o^ver court's deci- 
sion, **^ and the Supreme Court denied plaintiffs' petition for a writ of certiorari. '"* 
This Comment addresses the issue of whether birth in the Philippines durinc 
the United States territorial period constitutes birth "in the United States" for pur- 
poses of the Citizenship Clause. I examine the arguments of the majority and dis- 
senting opinions in Rabang, and offer a few of my own. Given the United States' 
vast territorial reach, the issue presented in this Comment carries with it major 
ramifications, affecting not only the inhabitants of the Philippine territor>%'^ but 
also inhabitants of past and present United States territories. 

By 1925 the United States had acquired all of the geographic areas later known 
as the insular possessions or territories of the United States. The territories lying 
beyond the connncntal limits were acquired by purchase, conquest, or cession. The 
Virgin Islands were purchased, and American Samoa was ceded to the United 



noic 7 at 239 Clncoiporadon means that the territory is under the umbrella of the Constitution of the 
United States ...-). The distinction between bcoiporated and unincorporated territories ^-as created in the 
Insular Cases, a series of cases decided by the Supreme Coun in the early 1900*$. Hau-aii and Alaska were 
incorporated territories before being admitted to the union. Van Clen'E. supra note 7, at 16. Puerto Rico, in 
the Caribbean Sea, and the Northern Mariana Islands, in the Pidfic Ocean* are the onlv United States 
incorporated tcrritorics.^II The Europa WoRix> Year Book 1994, K-Z 3218 (35th ed. 1994) [hereinafter 
•'EuropaH. The rerm "incorporated" as it pertains to rerritorics is a judidallv created concept and one in 
disrepute. Van Cle\% n^w note 7, at 16. 

8. SucHENG Chan, Asian Americans: An Interprettve History 55 (1991). The term "narional" 
j^-as commonly used to dassify inhabitants of territories acquired by the United States bcvond its continental 
limits. See 7 Charles Gor£>on ct aL, Immigration Law and Procedure, § 91.01 [3] [b], at 91-95 
(1998). Today the term -nauonal" is defined as a person who, though not a citizen of the United States, owes 
permanent allegiance to the United Sates. 8 U.S.C § 1101(a)(22)(B) (1994). 

9, U.S. Const, amend. IV, $ 1. 

10. Immigadon and Narionaliry Act, 8 U.S.C $ 1401 (3) (1994) (dozcnship bv descent). Plaintife 
asserting dierr parents were bom in Ae Philippines during the territorial period, alle^ that thcv meet the 
appiiable statutory requirements for acquisirion of United States citizenship by descent. Because' the Nindi 
Gicuit in Pahang v. I.N.S, concluded that birth in the Philippines during the territorial period did not confer 
United States citizenship, the court did not address the issues pcruining to cirizcnship bv descent. 35 F.3d 
1449 « 1451 n.3. Likewise, this Comment will not address whether children of parents 'bom in the territo- 
rial Philippines gives rise to citizenship. 

11. Ai*ir«f» 35 F.3d at 1450. 

12. U at 1451. 

13. M at 1450. A petition for a rehearing en banc was subsequently denied. The Ninth Circuit, 
relying on its decision in Rakang, has rcccndy rejected similar claims asserted bv other Piiipino plaintiffs. See 
Sangalang v. I.N.S., 46 F.3d 1 145 (9th Cir. 1995) (unpublished table decision); Summcriicld v. I.N S 37 
F.3d 1506 (9th Cir. 1994) (unpublished uble decision). 

14. See Sanidad v. I.N.S., 515 U.S. 1130 (1995). 

15. The estimated Philippine population in 1946 exceeded 18 million. Yearbook of Philippine Stv 
nsncs: 1946; 1991 Phiuppine Health Statistics (Table 1). Of those 18 miUion-plus Piiipino inhabit- 
ants, approximately 7 million are alnx today. 1991 Philippine Health Sx^tistics; 1989 Phiuppine 
STATL<mCM. Yearbook 1-16. I do not suggest that all Pilipinos eligible for United Stares citiicnship ncccs- 
sarJy desire in I argue only that United States citizenship is a right to which they arc entitled. 



Case 1 :06-cv-0Q477-RMC Document 1 1 -3 Filed 05/07/2007 Page 4 of 23 
Exhibit "2-4" 

i^2!J E\.WINAT10N OF THE /i-l£.-U\'G DECISION -, 

Stares •<• Cuba. Puerto Rico, and Guam, liicc the Philippines, were ceded ro rh. 
United States as a result of the Spanish-American War resoKxd bv the Trcarv nf 

d^Un t dT'''"^V^^"'^^^'' ^" "• P"""-^ - > trusteeship^ emTn-ith 
the Unued Nations Security Council, the United States assumed "ftiJI rcspln bH kv 

'Af^ ^**^"^' c ' "'*"!' 't" ^^ "^^ ^■^- ^^S are the Territon. of Guam, the Territory 

?^^'Z: Tt t ''"""'^ °f ^^%^-^- ^'^S'" ^^'^"'^^' ^he CommonJlL h of 
The Unkcd'^r '*'? ^-"-"--'J'h of the Northern Mariana Islands (CNMI).-' 
The United States, dirough Congressional legislation, has already conferred citizen 
sh^ on those bom .n Puerto Rico.^o Guam.- and the U.S. Vir'gin Island^ '^ The 

woddrV '^^"""/""°=' ""' '""^ ^^^^' - ^^ od.er\a;rpo.entiI5; 
^^ould be affected by a judicary resolution of whether birth in the Philippine" con^ 

her Umted States possess.ons-Baker. Howland. Janis. Johnston, Kin^n^an Reef 
Midway. Palmyra and Wake Islands-do not haye permanent populatfons"^ ;^d 
thus would be unaffected by die issue presented in xhis Comment 

T u °^*" Co"?™^"' examines die main arguments in the majority opinion 

1 argue Aar the maprity violated a basic canon in constitutional construJon re- 

law I dnSST ^""y P°?^"?" --""» -volying territorial 'and immigration 
1^:^ onT • .*'%'"**'°°"*' '°""«>' ^fl"«"«d the majority in Li>a„. 
based on Ae majonty s references to past Congressional legislation affecting the ci"l'' 

pS!3 P™nary^argumen« in his dissenting opinion, and discusses why Ju2e- 
Pregerson s approach reaches the appropriate legal framework. Part IV offers a bSf 
hmoncalaccount of Ae United States' acquisition and dominion oyer Ae Pl^p 
pine Islands as weU as the Filipinos' allegiance to rhc United States. Asses!ing^s 

dti^hip ^^PP"*"* **"^ *^ ''""*>"»^ P«"°<i «« ^titled to United States 

II. A Lesson dm CoNsrmrnoNAL CoNstRucnoN 

an J J^* ""T"*^ in j2«*^^ violated a basic rule in constitutional interpretation. 
tZ pS^'* '"^^**." ^[^«"~V* «««>«»«• "nie majority concluded 4at birth 
ujt^ PhJ.ppm« dunng the tectorial period does not institute birth 'in Ae 
Umted Sutes under Ae Otizenship Clause." and Aereforc. "does not giye rise to 



16. See Loath, supra note 7. at 238. 

17. Set id. 



18. See id. Mo« of the Trust Territoiy of the Pacific ue now "fiee associated states " dlsrin -r r^\w i 
e„tm« known «AeFeden«d Sme, of Mic«nesia and the Republic .(S^2^iS:2t^&^c 
of PalauustJI deciding its fiituie «lationship *id, the United States. &, Jon M VanDvke ft PW 
';;t'^^^'^^P'^-;n the Unued States and luAffiU^^^ 



19. See Ui,, supra note 18, at 447. 

20. 8 U.S.C S 1402 (1994). 

21. 8 US.C $ 1407 (1994). 

22. 8 U.S.C §1406 (1994). 

23. Vin Dyke, supra noic 18, .it 447. 
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J United States citizenship."'^ This conclusion rests on a simplistic argument which 

I the majority sums up in one sentence: "In the InsuJar Cases the Supreme Court 

[already] decided that the territorial scope of the phrase 'the United States' as used in 
the Constitution is limited to the states of the Union.""* 

However, the majority opinion draws support from only one of the Insular 

Cases"** — Downes v. BidwclL}^ Dowries addressed challenges to the imposition of 

duties on goods shipped from Puerto Rico to the continental United States. The 

Court held that Puerto Rico was not part of the United States within the meaning of 

' the Re\'enue Clauses of the Constitution.^* The Rahang court likens the Revenue 

f Clauses of Article 1 to the Citizenship Clause of the Fourteenth Amendment based 

on the concept that each provision contains a territorial limitation "in the United 

- States."-** Using this simplistic analogy, the majority reasons that it is incorrect to 

extend citizenship to persons living in United States territories . . . because those 

persons are not born "in the United States" as that phrase is interpreted in Downes.^^ 

That is the essence of the majority's argument. 

The Rabang court hangs its hat only on the decision in Downes, which was 
concerned solely with whether the Revenue Clauses applied to the territory of Pu- 
erto Rico. Downes extensively discusses the history and meaning of the Revenue 
Clause, but docs not interpret the Citizenship Clause. Thus, the majority attempts 
to interpret a clause in the Founecnth Amendment by using a definition explicitly 
limited to interpreting a clause in Article 1. The Supreme Court in Downes did not 
dc6ne the term "in the United States" so broadly so as to be applied throughout the 
Constitution. Indeed, the Downes Coun, throughout its opinion, took great pains 
to qualify and limit the scope of its definition of the term "in the United States." 
Moreover, the Supreme Coun expressly stated in the final sentence of the Downes 
opinion: "We arc therefore of opinion that the island of Porto [sic] Rico is a terri- 
tory appurtenant and belon^ng to the United States, but not a paxt of the United 
States within Ae revenue clauses ofihe Constitution • . . ."^^ 



24. Rabang v. I.N.S.. 35 F.3d 1449. 1452 (9th Or. 1994). 

25. Id. Before this Comment was published, the issue of whether birdi in the PhiUppines during the 
territorial period constitutes birth io Ae United Sates under the Gtizcnship Clause was again raised in 
Valmonie v. IJ^.S., 136 F.3d 914 (2d. Or. 1998). mt. denitd, Valmonie v. LN.S.. 1 19 S. Ct. 556 (1998). 
Similar to the Nindi Circuit in lUia^t Ac Second Gicuit relied on Ae Insular Cases as ''auAoriutive 
guidance on the territorial scope of the term *in the United States' in Ae FourtcenA Amendment.* 
Valmmu, 136 F3d at 918. 

26. See De Lima v. BidweU. 182 U.S. 1 (1901); Doolev v. United States, 182 U.S. 222 (1901); Arm- 
strong V. United Sutes, 182 U.S. 243 (1901); and Downes v. BidwcU, 182 U.S. 244 (1901). 

In Ae Insular Cases^ Ae Supreme Court decided various questions rangir^ from issues of statutory 
interpreution to Ae applicability of Ac protections of Ae Constitution to Ac territorial inhabitants. 
Deborah D. Henera, UnhwfrjHfmed mnd ExpUked: D^^rtntud Treatment for Trust Terriwry Oaimams—Why 
Doesn't the anstituti^ follow the Fla^. 2 Seton Hau. Const. L.J. 593. 597 (1992). 

Thtlns%dar Cases^ which consume almost an entire volume of Ac United Sutes Supreme Court Reports 
(spccifjcallv 391 pages) are **modcls of prolbdty and opaque prose." and were recognized at Ae time as 
"shedding more darkness tiian light upon Ae status of U.S. territories." Van Clen'E, supra note 5. at 18. 
"Indeed, it is hard to read Ae 1901 Insular Cases that gave rise to Ac doarinc [of territorial incorporation] 
wiAout experiencing amazement as to what Acy were later construed to mean/ Id. at 17. 

27. 182 U.S. 244(1901). 

28. Id, at 287. See U.S. Const, art. I, § 8 ("all duties, imposts, and excises shall be uniform Aroughout 
the United States"). 

29. Rabang. 35 F.3d at 1452-53. 

30. Id, 

31. Doumes, 182 U.S. at 287 (emphasis added). 
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term is mcd for /te™ ,Z™HI? "''',"""'"'"' »/*' "-"' instrument where the 
throughout theimtZcn^" ^; '" ' 'T^r" ^'"'""^ """" '^' """= 

the United Sut«- .oThTcitilth,'^ r°r ''"''''."' *u' "■'"'"« "''■•■' ?•""■= •« 
provision of the &L rutiS, of L /' "'Y f""/'" Wlied in another 

t.e .rrec. outcom^p^ofrhlsr^Tof ^itl^J^ 

thfconte^ in rJ,T """^-"i """ ■^"' -""^i-S i« "cmallv controlled by 
structirdepen'lt^rr ^tsT :.S fttteXttil^^^^^^ 

manuig „ control by d,e comm. Thi. if undoubKcll?^.T^"^„ ']""' 
.n whKi „ „ usrf u, „, ^„^ i, „ ^^ detaminefby A. „S¥ ""^ 

There 1$ a natural Dresumprion that identical words used In diffeienr o^rr. «f ,u 

32. A***,;. 35 F.3d at 1453. " ' ' 

33. 16 American Jurisprudence 2d. ConstinitionaJ Law « 75 mm A Tu i j 

fi* Hepburn & Dunda, v. Elhev. 6 U.S. (2 C«ncW ^5 4« M uoswr ^7^?f « ^ •*^- '998); see 
.n a limi«d ««< 1„ article, of die Comdrurion .SLe » l/l • ?^ ^ "*!?"' ^^''^ •"* '^'' P'*^-^ ^^ 
undemood a. reuiiung d,e sa^«^«^Xn ^jSo^ n ^^"^ ""^ """^^ depanmenti m\«r be 

34. 16 Amewcan luRisl^o^ 2d 5 n^Z v !™t «'»°»8 " *« iudiciaJ department.). 
Co. Inc. 337 US. 582. 6W oS^Rud^« ™^^ '"*• ^- ^- ^'-^^ Transfer 
the .^ih.ri.«/ and ^uJyJ^uyAll'^Z'^t- .f^''f *"'»'"''^»' '''""'y of Ae words' In 
sco« alone, an identical in4S.;--fttrS3r^'^"""' '*" "*"• ''^""-- ->"-• - ^« 

Constitution, diffen arr^Vto^le con^^^nlnth?^^^ ■'''"'';"'!:; T" T'*' '^« '" ^' ''"'''^ 
the Wion .4,ich that body^ ^ciTn^^i^ :^re;fp<;;"oTeS-) ^^"'^"« "*"" '^^ ^— ^' 
37.- 30"^ (5 P«" u];^';: ^— — CoNST..cr,ON 2. 0982). 



38. M it 19. 

39. 286 VS. 427 (1932). 
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words arc used as reasonably to warrant the conclusion diat ihcy were employed in 

difTcrenc pans of the act with different intent. 

Plaintiffs relied on Justice Sutherland's opinion in successfully arguing their 
case in National Mumal Insurance Co, v. Ti^f wafer Transfer C?.^* In Tulctvater, the 
Supreme Court had to determine the constitutionality of a congressional statute 
which made the District of Columbia and tlic territories a "state" for purposes of 
federal diversity jurisdiaion/- The framers had imposed a territorial limitation on 
the extent of diversity jurisdiaion. Article III, seaion 2 states, in relevant part: 
"The judicial Power shall extend ... to Controversies . . . between Citizens of 
different States."'*'* Thus, the case presented the question of what constitutes the 
term "states" for purposes of Article III, section 2 of the Constitution. 

The Coun sustained the constitutionality of the legislation, rendering vwo sep- 
arate opinions. The plurality opinion side-stepped the issue of what constitutes a 
state for purposes of Article III. Instead, the plurality declared that Congress had 
the constitutional authority to pass legislation enlarging the federal court's jurisdic- 
tion to include actions between a citizen of the District of Columbia or a territory 
against a citizen of one of die states."^"* The other six justices disagreed with the 
plurality's premise, stating that Congress had no such power. 

The concurring opinion confironted the issue of the meaning of the term 
"state"* for purposes of federal diversity jurisdiaion. Writing on behalf of the con- 
curring opinion, Justice Rudedge explained that there was "no real escape from de- 
ciding what the word *State' as used in Article III, § 2 of the Constitution mcans,"^^ 
and argued that "[k]ey words like 'state' [and] 'citizen' do not always and invariably 
mean die same diing."^ He stated further, "I cannot believe that the Framers in- 
tended to impose so purposeless and indefensible a discrimination, although they 
may have been guilty of understandable oversight in not providing cxplicidy against 
it,**^^ Conscqucndy, the legislation was sustained, thereby including die District of 
Columbia and the territories as within die meaning of the term "states'' as used in 
Article III. Today, the word "states" for purposes of federal diversity jurisdicdon 
includes the Territories, the District of Columbia, and the Commonwealth of Puerto 
Rico.-*' 

I do not argue now diat the phrase "in the United States" should include 
United States territories based on the holding in Tidewater or 28 U.S.C. § 1332. To 
do so would make me guilty of violating the same fundamental principle in consu- 
turional construcrion that I accuse the majority of breaching. I do assert, however, 
that the view espoused by the Supreme Court in Cherokee Nation, Atlantic CUaners, 
and Tidewater caimot and should not be ignored. These opinions of the High 



40. /i/. at 433. 

41. 337 U.S. 582 (1949). _ ^ ^ ^ ^ j .o t t c ^ 

42. Act of April 20, 1940, ch. 117, 54 Sttt. 143 (1940). The effect of the Aa vi-as to amend 28 U.S.C 
S 41 (1) $o that it read in pertinent part: "The district courts shall have original iurisdiaion ... in con- 
trovcislics] . . . between driicni. of different Srates, or citizens of the Distria of Columbia, the Territory of 
Havi-aii, or Alaska, and any State or Territory." <. . r. ^r il 

This code section has been codified as 28 U.S.C S 1332(d). As amended, section 1332 defines [t]hc 
word ^States,* as used in diis seaion, [to] includefs] the Territories, the District of Columbia, and the Com- 
monwcaldi of Pucao Rico." 28 U.S.C $ 1332(d) (1994). 

43. U.S. Const, art. Ill, S Z 

44. National Mutual Ins. Co. v. Tidevi^atcr Transfer Co., Inc., 337 U.S. 582, 589. 

45. Id, at 605. 

46. U at 623. 

47. U at 625. 

48. 28 U.S.C § 1332(d) (1994). 
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Court recognize that a term used in one provision of the Constitution is nor neces- 
sarily defined the saipe way as used in another provision. Stated another way. a 
definition which has been attached to a particular phrase cannot be applied to'the 
same phrase found elsewhere in the Constitution without analysing the context, 
character, and aim of die provision in which die latter phrase is used. Unfortu- 
nately, that IS exactly what die majority did in lUbang. Tliey violated a basic canon 
m constitutional construction by importing a definition of a term in the Constitu- 
tion from one provision to another. The majority assumed that the definition of the 
phrase "in die United States" did not include die territories, without analyzing die 
history or purpose undeHying the Citizenship Clause. 

In sum. the Rabang majority either mischaractcriz^d or misapplied the holdinc' 
in Dowries, the lone case diat it discusses at length. Its interpretation of the Downa 
holding IS inaccurate. The majority broadened the holding despite the Supreme 
Courts cxphat language to narrow it. Alternatively, the majority's application of 
the £>^«';7« holding is improper. The majority misapplied the Do'wnes Court's defi- 
nition of the phrase "in the United States" to interpret a separate Constitutional 
provision widiout regard to the aim or text of die laner pro\'ision. As the Doumes 
case IS the cornerstone of die majority's decision, the opinion is essentially baseless 
and unsupported. The majority, however, does mention three Congressional acts 
which aifccted die atizenship status of the inhabitants of die Philippines: the Phil- 
ippine Govermnent Aa,-*" die PhiUppine Autonomy Act.^o and die PhUippine Inde- 
pendence Act.' Basing its ruling on dicse Congressional acts alone, however, would 
also be quesdonable. 

III. The Judiciary's Deference to Congress' Plenary Power 
A. Congressional Le^Ution Classifying PiUpinos 

• J- !^*,"*fi°"V ^^^ to a sc"« of Congressional acts which aflfeaed the status of 
individuals bom in die Philippines during die territorial period. Enacted in 1902. 
the Philippine Government Act, which established die tenns of die United States' 
rule over die Philippines, declared diat inhabitants of the Philippines and dieir chil- 
dxen were "dtizens of die Philippine Islands and as such entided to die protecuon of 
die United States."" Through die Philippine Autonomy Aa of 1916, Congress 
reiterated diat inhabitants of die Philippines were drizens of die Philippine Is- 
lands. In 1934, amid pressures from racist and white narivist groups, such as die 
Native Sons of die Golden West and die Commonwealdi Club, Congress passed die 
PhJippme Independence Act, popularly referred to as die Tydings-McDuffie Act '^ 
The 1934 Aa estabUshed die Philippines as a commonwealdi and provided for the 
wididrawal of United States sovereignty within ten years." Most importandy to 
namist groups and odier exclusionists, die Tydings-McDufEe Act classified Pilipinos 
as aliens" under die immigrarion laws of die United States, cflFectualizing die real 



49. Philippine Govenunem Act, ch. 1369. 32 Sut. 691 (1902). 

50. Philippine Autonomy Act. ch. 416. 39 Srat. 545 (1916). 

(1994n '''*''*'''''"* '•^«P«''<*"»« A«- «!»• 8^. 48 Sut. 456 (1934) (current version at 22 U.S.C % 1394 

32. Philippine Gox-emment Act, § 4, 32 Stat, at 692. 
53. Philippine Autonomy .Act. § 2, 39 Stat, at 546. 
M ( ^9^°""^ ^^*^' ^'^'^^^ "'°'^ ^ Different Shore: A Historv of Asl^n Americans 329- 
55. Philippine Independence Act. ch. 84. § 10(a), 48 Stat, at 463. 
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purpose of the Act. which was Filipino exclusion.*^ Senator Millard Tydings argued. 
"It is absoiutclv illogical to have an immigration policy to exclude Japanese and 
Chinese and permit Filipinos en masse to come into the country . . . . U they 
continue to settle in certain areas they will come in conflict widi wh.te labor. 

Given the judiciary's long history of recognizing the plenary power of Congress 
in manc« involving territorial as weU as immigration law the Nmth Circuit rnay 
have followed suit, and was therefore, unwilling to disturb Congress decision not to 
grant citizenship to the Philippine inhabitants The majonty implies that Congress 
had already decided the citizenship status of the Philippine inhabitants through 
these congressional acts. This assumes that Congress is free to u.rhM cmzcnsh^p. 

Although Congress may ^^nr citizenship, it is indisputable that .t docs not 
have the power to take it away.^« My position is diat the Constitution conterred 
citizenship to PUipinos at binh. These Congressional acts ftinction to deny a right 
to which Philippine inhabitants were already entitled under the Constitution. A^ 
such, portions of the legislation rex-oking the right to citizenship by birth is beyond 
Conercssional authority, 

Historicallv. the judiciary has obser^•ed that Congress has plenary powers in 
immigration as' well as territorial maners.^' It is arguable that the "^^jority was 
driven bv this traditional courtesy of deferring to Congress on Aese issues I devote 
the foUoVing sections to examining cases xhzt illustrate the judiciary s deference to 
Congress' pfenary power. Courts acknowledge, however, that cx'en the plenary 
power of Congress in territorial and immigration maners is not absolute. 

B. Drf^^f to Congress in Decisions Involving Filipino Claimants Seeking United 

States Nationality or Citizenship 

The courts have not been too sympadictic towards PiUpino claimants seeking 
either to keep their status as a -national" of the United Star« or to att^ Aar 
United States "citizenship.- Tlic Supreme Court and the Ninth Circmt have rou 
Sr^ccted claims that indhaduals born in the PhUippines dunng the termonal 
Pfod we^ still United States "nationals" after the PhiUppine Islands gained their 

""^^^n^^be V. Acheson.'^Ac Ninth Circuit rejeaed a claim by a native Filipino"' 
who was seeking status as a United States national in order to obtain a United States 

S6 &cclusioiusts were stiU unhappv and p«sui«d Congress, which passed a bUl in 1935 to .«P»f «« 

PiUpt,.^S;XnXSLsporJSn ro I Philippine "on Ae condiuon that Aev forfeit rhe. nght ro 

'^-5? '\1:^'':^J''^U,7SlT^^X^ ^' Senaror Tidings .^ r^ejing » 

.^pAncT^iTJ^ldTL Chinese Exdusion A« of 1882 and *« I«-i^-" ^a of 92^Th 

7LHo -The'lSJ >S^ed for immigration based on nationality quotas: rhenurriber of urjnugrants 
because the Philippines vna a United Sures tcrntory. U at 331. 

cite heavilv in the foUowing seaions. 
60. 183 F.2d 795 {9th Cir. 1950). 



Case 1 :06-cv-00477-RMC Document 1 1 -3 Filed 05/07/2007 Page 1 of 23 
Exhibit "2-10" 

-^^ EXAMINA T ION OF THE JiABA^/a DECISION 

thcT>.dings-McDufflercroV 193"-"nT^^^^^ ""l ^-, ^-g-^'ona] acts. 

rhc courc-s deference to Congress on rcrrtrbl T" "^ ^" °^ ''''^^•"' "^^"'^"'^^ 
reasoned that the 1934 A^E^^ l","\°"'^ and immigration matter.. The court 

Pn.pinospermanenrr«XTS^cS^^^^^ "'f that if Congress wanted 

ais. it would have pLidedi: it i^Vr, 934 Act"- '^°" ''''' "^"V" ""'°"- 
court's naivete. Although the 19^4 A^ A r.J^' '"sonmg showed the 

iJicreddarustbehin/thVpataeeffrt^^^^ the Ph.hppines its independence. 

United States nationd '^"1 °I """" '° '"^^ '""^ ^^ Pilipinos' status a 

United States.- Qt^J the .?40 ^^,^7"' TT ^'''^'^^^ ^"^^"^ "^"'"g ^'- 

which p«>>S7o"Ard"^„-„ T"°"','""' "" '''P°"«' ""'i" » 1931 Aa 

being. Filipino, ^J'^3^™*''f^''''^«°fV«m'^ and Aac Rabang, 
nation, Ac^by subjccri^SL ,o Ac ^mt f^^^^^' " independent 
sion ta /i^ .Li L NinA a,il^ in ^,„^«„*;^7-- C"- dcd- 

^C.ng^-'d^ci.^SSt'w^l^ptln'^fSi?--^^ 

ak once ,ga,n revealing Ac judiciaiy'. deferens ,o S!^ ^"^ ''"■°"- 

»^e.d.ing.w™lr;-^:*'j^s'^i-:^,^^^ing 

63. iJ, 

64. /i/. at 798. 

65. Id 

^^ U at 801. 

67. Su supra text accompanying norcs 54-57. 
08. Id. at 798. 

69. 353 U.S. 427 0957). 

70. Id. at 428, 

71. /rf! at 431. 

72. Id, ar 430-31. 

73. 390F.2d358, 360(1968). 

-5. l«F.M78»(«,l,Cir. IW) '"'■•I3S8. 



Case 1^^igv-Qp47Z-RMC Document 11-3 

L'CL^ASlA^n:AaFK^.AM^^ 



Filed 05/07/2007 Page 1 1 ot23 



8fa ^ 

- "^ ■ „,„,.. contention that he was a cuizcn 

1940- The Eighth Circuit re,e«edjpc ant ^^^ _^^^ ^^^ mipp^r^cs wc^ 

because of his allegiance to the ""'"^^f;;^ ,,,, .^urt relied again on the 1934 
ceded from Spain.- In ^y^^^'f^^^^^^'^lZa a" Pi^pinos aliens.- The court 
Tvdings-McDuffic Act where ^"^fr^'J'sZ, also becan.e aliens, thereby requ.r- 
reason'ed that those '^<^^^^'^^\'^Zto^^c Alien Registration Act - 
ing Gancy to register as an »1'^" P"""s^'^; n,,, claimed he was entitled to c.t.- 
In R.surrrcdon-TaL.i'cra v. f ^*^' ,^PP""^f ,he Citizenship Clause the verv 
«nship based on d.e Fourteenth .Amendment ot h ^^^^^^^ ^^^^ ^^.^^j 

issue in ;?.W-^^^- ^''TrbuZtv n 942, visited Mexico in 1952 and 
Stitcs in 1934. was conviaed of *>"'§'">". s. The distria court ordered his 
r rTrncd to the United States shonly ^hjafte • 1 ^^^ i„,,,ig,3tion Act of 

delation pursuant to the provisions °f ^cct'on ^^ ^^ ^^^ ^^,^^^, . l^,. 

foryoHhe ground that he was an alien -1^° h^^/^'^^^^'a States." The Ninth Cr- 
ng moral tu^itude prior to his latest .nn^ m jhc Un t ^ ^^^^,^ 

cl affirmed the lower courfs d-!^-;^^"circuit ordered Resurreccion-Talavera de- 
.^,cndment daim.-^ 'rf'^L^^M^^ -h^c it relied heavilv on the Tyd- 
norted based on its earlier decision in C^^f^^. pilipinos as aliens. In cffea. the 
fn^McDuffie Aa of 1934 which P^^^fl^^f^Zr^l issue of whether birth m 
court again deferred to ?>"S«^ ?*" ta^^^^^^^^ birth "in the United States 

the Philippines during the territorial period 

under die Fourteenth Amendment. ^^^ ^ opportunity to 

Fortvvears later, the Ninth Orcuum^^^J^^^^ ^ .„ j^^^rr^caon- 

address the claim identical to that m g^^^^^'^^^ status as a Urxited States 
T^ucra and other cases invo vxng ^^^^'Jf^'^^s .^^ driven, at least in part, by the 
drizen or national, the n^^r^!" ^f^| o Congress. The majority c^ted a se„« 
judiciary's customary pracace o{jf^"^'^ ^ during the territorial period as 
SfCon^cssional l^ff «»»«<>« ^^^I^Jj^rofAe United States. However, as the 
ddxei^f the PhiUppines. then ia«r»s aliens ot m ^^^ ^^ ^^ ^ 

rights- 

r.r,cr^^'s PUnary Power over Territorial Law 
C. Umitatioru on Congress s J unary Vc has been a subjea 

-- T Tr,;r*«d States territories has oecn a suuj 
The scope "( Cc^P'^\?r"°Z,^'^o,iy l«.guage in the Cons„njnon 



76. /</. at789. 

77. W. 

78. W. at '90- 

79. W. at 790-91. 

80. 231 F.:d 524 (9th Cir. 1956). 

81. W. at 525. 

82. U 

85. U at 526. 

84. W. at 525. 

85. 182 US. 244. 283 (1901). 

86. Van D>ke. suprj note 18, at 45:>. 
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I he Congress shall Kavc Power icTdispbsc ofaiid inakcTilI needful rules ajid regula- 
tions rwpecting ihc Territory or other Property belonging to the United States; 
and nothing in this Constitution shall be so construed as to Prejudice anv Claims 
of the United States, or of any particular State.**' 

One of the earliest Supreme Court cases involving the extent of Congress' 
power over the territories was National Bank v. County ofYankton,^^ The issue in 
National Bank was whether Congress could nullify a law passed by the Territory of 
Dakota. The Supreme Court held that Congress' power over the territories was 
plenary, stating that Congress has "full and complete legislative authority' over the 
Territories and all die departments of the territorial governments/'^** Congress' 
broad powers, however, are restricted when the constitutional rights of the territorial 
of the inhabitants are implicated.'^ Five years later, the issue of Congress' broad 
power to administer the territories was raised again in Murphy v, HzmscyP^ The 
dispute originated in the Territory of Utah, and at issue was whether Congress could 
prohibit bigamists and polygamists from registering to vote. The Court justified 
Congress' authority to adopt such a law, and again recognized Congress's supreme 
power over the territories.**- As in National Bank, the Court defines this power, 
determining that it is "subjea only to such restrictions as are expressed in the 
Constitution."**'^ 

The strongest declaration of Congress' plenary power over United States terri- 
tories was made in 1901 in a series of Supreme Coun decisions**^ now commonly 
referred to as the Insular CasesP^ These powers were examined in great detail in 
Downcs V. BidwcUP^ The Downes court stated, **Thc power of Congress over die 
territories of the United States is general and plenary. . . . Doubtless Congress, in 
legislating for the territories would be subject to those fundamental limitations in 
favor of personal rights which arc formulated in the Constitution and its amend- 
ments.*"^^ In the Insular Cases as well as in major decisions that preceded them, the 
Supreme Court consistendy held that "Congress has general and plenary power over 



Z7. U.S. Const., an. IV. § 3. 

88. 101 U.S. 129 (1880). 

89. 101 U.S. at 133. The Court added: 

All rcmtoiy within the jurisdiction of the United States nor indudcd in any State must necessarily 
be go\xnicd by or under the authoricy of Congress. The Territories arc but political subdi\isiom of 
the oud}.nng dominion of the United Sutcs. Their relation to the general gox'cmmcnt is much the 
same as that ^-hich counries bear to the respective States, and Congress may legislate for them as a 
State does for its municipal orgaumadons. Id. 

90. The Coun said, **Congress is supreme, and for the purposes of this department of its gowrnmental 
authority has all the powers of the people of the United Sutcs, except such as have been expressly or bv 
implication reserved in the prohibitions of the Constiturion." /k 

91. 114 U.S. 15(1885). 

92. U at 44-45. The Coun said. 

The people of the United States, as sovereign owners of the Natiorul Territories, have supreme 
power o\xr them and their inhabitants. In the exercise of this sovereign dominion, they arc repre- 
sented by the government of the United States, to u-hom all powers of government o\xt that 
subject have been delegated Ai at 44. 

93. U 

94. See Van Dyke, supra note 18, at 455. 

95. See De Liina v. BidwcU, 182 U.S. 1 (1901); Doolcy v. United States, 182 U.S. 222 (1901); Arm- 
strong v. United States, 182 U.S. 243 (1901); Downcs v. Bidwell, 182 U.S. 244 (1901). These cases dealt 
with application of tariff laws to the Territory of Pucao Rico, an off-shore island (i.e. "insular"), which had 
been acquired by the United States in 1898. 

%, 182 U.S. at 244. D&umes is the same case that the Ninth Circuit heavily relies in the Rahang 
opinion. The majority cites this case for its intcrprctarion of the phrase "in the United Stares" which the 
Bounces court defined for purposes of the Revenue Clauses. 

97. Id. at 268 (quoring Mormon Church v. United States, 136 U.S. I, 42. AA (1889)). 
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1 i_ -„ or*, limited bv certain fundanricmal constiru- 

,he K,rito,i«. but .hat thcs. p«»«s »■'.!,'.'"'"'' "^'j, „^^„,. which comti- 

tional tights of th. tctn.ot.al .,,h»b,t»nB. J^^'^d VnJ .hcrcfotc, unfcnctcd 
tutionM rights of Ac tcttitond. n^b.,.m»c protcc.^^ 

ta,?c::sVi^'r r HlS;11'^c:a«vot^o ptotcc. ,... ..0.... 

which has jurisdiction o^-cr An^ncan Same , ha held tha all ot ^^^^^^ 

rights protected by the Const.tunon -PP''«;° f^.*j^" ^^^^ °„a anomalous" in a 
.^cept ^H- >^os^ '"^IP e^^^^^^^^^^^^^^ has jurisdiction over 

SrrS xJltlal and Guam holds that o^y f ^ ^ ^ ^^I^ 
sions that protect the "fundamental" nghts --j-^ ^PP^y^^ L^ong those 'ftrnda- 
suggested by Judge ^^T^ ^^f ~ ^^^ ^t^^ ^° throughout the 

mental constitutional nghts l*«LXy ^^ v DulUs^^' the Supreme Coun pro- 
dominion of the Umted States. ,^rJ;Z^,^,^%,ro. In Vaa, Chief Justice 
nounced that citizenship .s mdeed a ^^"'^""^^^^'f;^.!,', "„,ost basic ri§ht.''°^ 
U^rren called United States citizenship the American people s mo , " . , 

view espoused by the U.^. «^ircun: o» ;- ^^ •„ -.i mancrs. Any congressional leg- 
is beyond the Congress' plenanr power m '^^^.TrrX^lx^ by d.e judiciary 
islation affecting citizenship of ^'"'%"ij^X(S^^'^ cnar^ PO^" °^'" '"''^'^ 
and must pass constituuonal nu^cr. S-j-lyj^^^S^ ^^^^^ Zo\.^ consuru- 

?:rJ2stf'j^nriSrs^^^^^ 

territory- 



Tcrritoria, 59 U. Chi. 1. Rex'. 779 <1992). j ^^ ^ ;j^,„«^ d»e D.C Circuit 

,00. King V. Morton. 520 \J^;^l^J'^:, J^de ury triSs to pc«ons prosecuted under 
ocamined the constitunonabty ^^ ^^^J^f^^^'^^^ diitria court, instructing the court to determine 
territorial laxv. The circuit «.utt .«~?f ~ ** ^VuA Aat trial bv jury would be impracticJ and anoma- 
whether 'circunisttnces [in Amencan S»r»»M« "* "^ ^j (j^'s^ (Harlan. J., concurring in result)), 
lous.'- Id. at 1147-48 ^^^^^^^'^Z^K'ih^^izl 690 (9th Cir. 1984). At issue ..s the 
101. Sf, Northern Marian. '*«»"«**. ^-/^^/i^^ Mariana Islands to Umit trial by jury in cnmina^ 
constitutionaUn. of a law >^''»» «f'^^*^.''S"chcuit held that the "right to trial by jury [« a] 
prosecutions. Relying on the ImuUr Q>ses, the ^^ "" ^ . territories." Id. at 688 (citing Balzac v. 

SonfUndament. jhrU 3*«i^oN ^ dSS^^^^^^^ >^«' ''' ^''''' ''^''' ''' 

'^Vr^::^2, 35 F.3d .449. 1464 <9;hCW;' 994) (Pregerson. J., dissenting) (citing E^mining 
Bd t Flores de'otero. 426 U.S. 572. 599 n.30 (19.6)). 

103. 356 U.S. 86 (1958). 

104. Id at 93^ ,v n «: 44 64 (1958) (Warren. C.J.. dissenting). 

105. Perez v. Brownell. 356 U.b. 44. <m u>'^«>/ 
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D. Resurgence of Interest in Constitutional Immigration Law 

GcncraJly, courts have been reluaant to apply constitutional principles in im- 
migration law. Immigration law is commonly known as the federal law goN-erning 
the admission and expulsion of aliens.'"' The courts instead have deferred to Con- 
gress and the executive agencies to interpret immigration statutes and regulations 
1 he primary reason for this deference has been the judicially created plenarv power 
doctrine under whicK "Congress and the executive branch have broad and often 
exclusive authority in immigration matters."'"* 

Rccendy however, the Supreme Court and other lower federal courts have 
decided seN'eral immigration cases, marking a resurgence of interest in constitutional 
immigration law.'"" One reason for this shift is the "widcsprciid belief that the 
dcx-elopment of immigration law has finally reached a stage in which courts can no 
longer simplv rcatc the plenary power doctrine and reject aliens' constitutional 
clainis out of hand. Many of the immigration cases of the past decade reflect a 
broad effort by aggrieved aliens to change die tide of the past centur>- bv compelling 
the courts to place under judicial scrutiny immigration legislation' enacted bv the 
pohtical branches — a process customary in other areas of law.'" 

The use of the plenary power doctrine in constitutional immigration law 
originated m a Supreme Court decision articulated in Chae Chan Ping v. United 
States.''- popularly known as die Chinese Exclusion Case. Chae Chan Ping immi- 
^ated to the United States in 1875 as a laborer. Interested in obtaining cheap 
Chinese labor * and improving trade relations widi China, die United States nego- 
tiated the BurUngamc Treaty of 1868. which seemed to guarantee unrestricted im- 
migraaon from China. The economic rivalry between Chinese immigrants and 
white labor provoked radal tension between die two groups, and as a result, racist 
and nativist and-Chinese sentiment became widespread in California. The strong 
resentment of Chinese immigrants ultimately fiuictioned as the catalyst for the Chi- 
nese Exclusion Act of 1882'" which suspended immigration of Chinese laborers for 

1 06. 5« Hiiwhi Motomua, The Curhus EvobaUm oflmmignttUm Ltm Procedural Surrogates fir Subsun- 
ttveConmnmonal Rights, 92 CoLOM. L Rev. 1625. 1626 (1992) [hemnafter UoiotaMn, Bchiricn ofjmmi. 

1984 S *C '■'ji^'fP'^" ^' ^-*8»"»*r' fftmigraion Law mJ the Prineiple tfPleimy Omgressiotud Power, 

108. Motomuia. Evobaion tflmmipiaion Lew, supra note 106, at 1626. 

109. See Motomun, A Century ofMerutry Pmer, supra note 59, at 546. 

aJ«?; ^*~'»";*L^^''X/'«'«'i^ ^. «/« note 106. at 1627. See. e.g, T. Alexander 
J^tvn^S, Federal Rtgulatum of Ahem and the Constitution, 83 Am. J. Int'l L 862. 870 (1989); Louis 
Menkin. The Comtttution and United Sutes Sovereignty: A Century ofOtinese Exclusion and Its Proeeny, 100 
Harn'. L R£v. 853. 863 (1987); Legomsky. supra note 107, at 255. "« /• " 

111. See Motomura, Evobttim 4^ Immigration Law, supra note 106. at 1627 

112. 130U.S. 581 (1889). 

* ' L P**^ "**** * ""**»»» denMnd for Chinese workers in railroads, agriculture, and manufacturine ail 
o\er the Pacific coast because 'white labor was not available at wages capital could afford to pav " Taiaki 
supra note. 54. at 28. One California farmer stated frankly diat "he could not get white Ubor to do stoop 
labor in the fields. Id. "mhe Chinese could also be pitted against and used to discipline white workers 

ITJhe unporunon of Chinese labor wouU become a favorite method of resisting white workers' strikes 

now thai .^mencan capital had wthin its reach mUlions of Chinese readv to 'work for smaU wages' 
Labor was a major cost of production, and employers saw how the impo'rution of Chinese workers could 
boost the supply of labor and dri%'e down the wages of both Chinese and white workers ' Id at •>8--«) 
. ^}^: ^*J^^' ^V« note 54. at 1 1 1. The passage of the Chinese Exclusion A« marked the first Time 
the United States enacted a racist immigration policy. The Act made it unlawful for Chinese laborers to enter 
the UnuedStates. The prohibition was broadened in 1888 to include 'all persons of the Chinese race"; onjv 
Chinese officials, teachers, students, tourists, and merchants were exempted. Id. 
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ten vcars The Act was fencwcd in J 892. and extended indefinitely in 1902."* The 
Chinese Exclusion Act did allow Chinese already in the United States to obtain 
certificates that woidd enable them to leave and return. Chae Chan Ping obtained 
one of these certificates in 1887.' 

In 1888, while Chae Chan Ping was in his native China. Congress barred the 
return of Chinese laboreis. including those with certificates. Upon his return, Chae 
Chan Ping was held on a ship in San Francisco Bay. In a petition for habeas corpus, 
he asserted that the 1888 statute was beyond the competency of Congress to pass 
it ' '^ This was die first opportunity the Supreme Court had to confront direcxly the 
federal govcrnment-s power to exclude aliens, which the Constitution does not ad- 
dress explicidv."" The Court held that the federal government has the power to 
reculate immigration, and that the political branches could exercise this power with- 
out being subject to judicial review."" Judicial scrutiny was not warranted despite 
the absurdity of Congress's interest: "If [Congress] considers the presence ol for- 
eigners of a'different race in this country, who will not assimilate with us, to be 
dangerous to its peace and security ... its determination is conclusive upon the 
judiciary "'-« The Court established what has become the conceptual framework 
for dassicd immigration law by focusing on the federal government s power under 
the Constitution'-' radicr dian considering whether the rights of an individual alien 
mi^t somehow limit Congress's immigration power. '" 

The Supreme Court reaffirmeded Congress's plenary power over immigration 
maners in Nishimura Ekiu v. United States y-^ A Japanese immigrant challenged the 
constitutionality of an immigration law that forbade certain closes of alien immi- 
grants feom landing in the United States. As in the Chinese Exclusion Case, xhc 
Court held that the immigration power "belong[ed] to die pohncal departments, 
immune from judicial rcview.'^^ -Hie Court fiirdier extended Congress s plenary 
power in Feng Yue Ting v. United States,'^' defending Congre« s author^ to depoit 
resident aUens in the United Sutes.'" In 1892, the Chmese Exclusion Act of 1882 
had been extended for another ten years. Chinese residents were permitted to stay m 
the United States, provided they could prove pre.1892 residency duough an affida- 
yit prepared by a white witness.»^^ Although they claimed th^ had resided in the 
United States prior to 1892. Fong Yue Tmg and the two other Chm«e laborers 
could not produce the mandated affidavits. Relying on earlier Supreme Court deci- 
sions reached in Chae Chan Ping and Nishimura Ekiu, Jusuce Gray concluded that 
the poUtical branches had Ae authority to regulate immigration, and were exempt 
from judicial review.'^ 



115. Id. 

1 16. 130 U.S. at 582. 

117. /i£at603. »„ «, 

1 18. &r Motomura, Century (^Plenary Power, supra note 59. at 5>1. 

119. See id. at 609. 

120. Id at 606. 

121. See id. at 603. 

122. Motomuia. Cemwy of Plenary Power, supra note 59. at 551. 

123. 142 U.S. 651 (1892). 

124. Id. at 659. 

125. 149 U.S. 698 (189.M. 

126. See id. at 707. 

127. See id. at 699 n.l (citing statute and regulations). 

128. See id. at 715. 
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branches i„ in^^t oVl":/ X'""'°" °''"^'^ ^^^"-« - ^1- pdirical 
•■" the McCarchv Era: aCX cl^^r^ T/ .7''^'^'" '" ' --« of cscs decided 

ciiaJJcnges in rhcsc cases were I Sed ^ T- '" ^"^Z*^" ^'^^ constitutionaJ 
sonic ho^. ro aliens raising'clXti th ll""^ ^°^^"'^"- P-'d^d 

States could expect some sLe« 1 I challenge. AJ.ens "inside"^ the United 

the United States wouS sStrieT" " '""'"^^ ^'""^^^ ^'^°- "°-^ " 
Add,nonaIly. vigorous dissents :err^^^^^^^ 

of ,ud.aaJ re^■iew. Tlie dissenters foundrublintle h^ iT" "^"'^"^ ^^ ^^"'^ 
permanent resident in Mczci, the deportTon of I "f""^'"' °^ •-* ^"""^'"^ 

nonaJ proteaions in HarisiJirs and The T I ^- /" "' "^'"^ "'^'^^"^ ^°""'>u 
due process in A>^«^^d /tl E ttudl'v 1 """ -dimenrary procedural 
«nts found sympathetic ears r«ulrina Tn ' ^°""'"' expressed in these dis- 

constitutionai infmigration Les ■ "^ '" "^'""°" '" '^' """^^er and range of 



constitutionai immigration cases. 



Supreme Courr ha, m&io^X D^TdS "^ j ^uJts have been reached. The 

of aliens' rights a ^easu "ofptS;! fcch "l"^! '" *' '"'''^" «'" 
stantive and procedural ridia aSd '„ ^'' ""' f'°"'>' ''"mbles die sub- 

conrw .0 dLical inun^rL wl ° CT '" °*^" "«« of rhe law. I„ 
major role in diese cases. '>« ' *' P'™''' P"*" d""'™ does not play a 

made i, impossible fofSTf SL T""'"''' ''" '^""^ i" a manner that 
The Supreme Court heldZ A. r„n^ """" " "P^" '"""^« " the city 
Unit«l Sates, inZC afc,s fc^^ T"" 5f°'^ '^ individuals "inside" t£ 
<f«l on the notion!^ ^^u^^^tl^'^rr^'-^"' The Court fo! 
the safeguards of the consri^lotS^?^;^"' '^^ ""■«<! States were enrided to 
poused by d,e Court in the Chinese ^^C^^ ^Tcr^^-if' »« «" 

from ,ud,c.aJ u,quin. or in,erfe«„ce." U „ jsV*^"""^ ''""^^« of govcrnmcn. a, ,o be Jargclv i;„„,„; 



.3.. ^, Moto^ura. 0.„.^ ,/;,^^^ ^,,^, ^^^^^ „^^^ ^^ ^^ ^^ 

134. Ji-c;^. at 565. 

135. 118 U.S. 356(1886). 

136. S.f U at ^69 

137. SffU 

138. 130 U.S. 581 (1889). 
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Ajiothcr influential case is Wong Wing v. United States ^^*^ Relying on ^^ck Woy 
the Court held that an alien is entitled to the full range of proteaions afforded by 
the Fifth and Sixth Amendments,*'*^ At issue was a statute which provided that any 
Chinese national who was in the United States illegally "shall be imprisoned at hard 
labor."'^' The Court stated that before the alien was sentenced to such an infamous 
punishmenCy "a judicial trial to establish [his] guilt" was mandated.*^ In Russian 
Volunteer Fleet v. United States^^^^ the Court relied heavily on Yick Wo and Wong 
Wing to establish that the takings clause of the Fifth Amendment applied to non- 
enemy aliens present within a United States tcrritory}^^ 

Yick Wo and its progeny established that the Constitution protects all individu- 
als "inside" the United States, including aliens. Moreover* the Court in Russian 
Volunteer fleets which relied heavily on Yick Wo and Wong Wingy upheld the consti- 
tutional challenge by an alien in a "United States territory" specifically. Thus, the 
Court has been somewhat more sympathetic when the alien is inside the United 
States, including its territories.*''^ The legacy of Yick Wo and its progeny represent a 
different model based on "a notion of fiindamental human rights that protects indi- 
viduals regardless of their status." *'^^ In contrast to the casual, nonchalant treatment 
of constitutional claims in immigration law, Yick Wo and the line of cases that fol- 
lowed it considered the aliens' constitutional claims seriously. In sum, the Yick Wo 
model, together with other de\^clopmcnts in the law of individual rights and liber- 
tics, such as the 1954 landmark decision in Brown v. Board of Education^^^^ have 
provided the requisite foundation to undermine the plenary power doctrine in im- 
migration law.*^* 

F. Summary 

Generally, Congress has plenary power in matters involving territorial and im- 
migration law. However, this authority of Congress is limited. Any congressional 
legislation involving a territorial inhabitant's ftindamental rights arc rcxicwablc by 
the judiciary and must pass constitutional muster. Since citizenship is a recognized 
fundamental right, I argue that legislation involving citizenship status of territorial 
inhabitants should be reviewable by the judiciary. 

In the area of immigration and alien rights law, the Court has been someu^hat 
more sympathetic to constitutional claims of aliens inside the United States and its 
territories. Filipino claimants generally fall within one of these geographic areas: 
either as an alien in a %xsxt. of the union or as a native inhabitant in a former United 
States territory. More importandy, United States citizenship can be conferred either 
by the Federal Constitution or by the laws enacted by Congress. The daim of plain- 
tiffs in Rabang as well as my position in this Comment is based on the theory that 
native Filipinos born during the territorial period are entided to citizenship based on 

139. 163 U.S. 228 (1896). 

140. See id. ar237. 

141. Act of Mav 5, 1892, ck 60, § 4, 27 Stat. 25 (1892). 

142. 163 U.S. at 237. 

143. 282 U.S. 481 (1931). 

144. See id, at 489 (emphasis added). 

145. See Shaughncssv v. United States ex. rel. Mezei. 345 U.S. 206 (1953): Harisiadcs v. Shaughnessy, 
342 U.S. 580 (1952). 

146. Niotomura, Century of Plenary Power, supra note 59 at 566 (quoting T. Alexander .AJcinikofF, Ciri- 
zem, Miens, Membership, and the Ccnsritution, 7 Const. Commentakv 9. 19 (1990). 

147. 347 U.S. 483 (1954). 

148. Motomura, Century of Plenary Power, supra note 59* at 567. 
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Chinese parents, could not be excluded from the United States under the Chinese 
Exclusion Aas after a temporary visit to China.'" Admittedly, the holding in Wong 
Kim Ark is not relevant in deciding the issue of whether a territory is considered in 
the United States" for purposes of die Citizenship Clause. What is significant about 
Wong Kim Ark was the Supreme Court's approach in reaching tliat landmark 

decision. i r u 

The words of the Fourteenth Amendment do not explain on their face the 
meaning of the phrase "in die United States" when determining the right to citizen- 
ship bv birth. Thus, the Coun in Wo»g Kim Ark, in reaching its decision, carefully 
examined the historv underlying the passage of the Fourteenth Amendment and the 
common law familiarly known to the framers of die Constitution. .As Judge Preger- 
son points out, Wong Kim Ark dCiscusstA at length the importance and status of the 
common law rule of citizenship by blnh in determining the meaning and scope of 
the Citizenship Clause. Thus, the Ninth Circuit should be guided by \\ong Ktm 
Ark, not Downes, to determine whether persons born in the Philippines during the 
territorial period arc cntided to United States citizenship. 

The Court in Wong Kim Ark quoted from Minor v. Happersctt'^^ ''■*''*^^_^' 
amincd die very provision of the Founeenth Amendment now in question: The 
constitution does not. in words, say who shall be natural-born citizens. Resort must 
be had clsc«.herc to ascertain diat." The court in Wong JCzmArk turned to the 
common law as a guide in the construction of diis provision. The dissent s reli- 
ance on Wong IGm Ark advances two rules of constitutional construction, which the 
courts regard as among the most important principles. 

Wong Kim Ark stressed Ae imponance of die fVamers' intent. Accordingly, die 
United States Supreme Coun and odier American courts have customarUy stated 
diat one fundamental principle of constituuonal construction is thit effect must be 
given to die intent of die framers and die people adopting it.'" This is the poles- 
tar in die construction of constitutions."''^ This principle is perhaps die most basic 
of all die rules of constitutional construction since it is die rule which all other rules 
may be said to be designed to implement."' 

Anodier important canon of constitutional construaion fUrrhered by die dis- 
sent by its rdiance on Wong Km Ark is diat constitutions must be construed with 
reference to common law. It has been said diat widiout reference to the common 
law die language of die Federal Constitution could not be understood. As stated 
by one cornmentator: "On Uterally dozens of occasions die United States Supreme 
Court has construed die original Constitution according to die common law ex- 
isting in dtis country in 1789. and amendments according to die common law as ot 
die date of dieir ratification.""' It is die common law diat the courts must look for 
le<ral definitions and judicial ideas in interpreting die federal Constitution. 



152. Stei4Lax7(A. 

153. 88 U.S. (21 Wall.) 162, 167 (1874). 

Isi It'^t^n'f Oxford N«1 Bank. 176 U.S. 559. 563 (1900); Ukc Counry v. Rollins. 130 U.S. 
662. 671 (1889); M'Culloch v. MaHand. 17 U.S. (4 >»-heat.) 316. 324 (1819). 

156. 16 .American Jurisprudence 418. , > , ,. „ j rcj i«mc ij^-c, 

1 57. Sre Carey v. Monon. 79 N.L 2d 442. 443 (N.Y. 1 948); Judd v. Board of Educ. 1 5 N.E. 2d 5/ 6. 

''^^Sr^Jtcfn^s V. Colorado. 206 U.S. 46. 94 (1907); Moore v. United States. 91 U.S. 270. 2-4 (1876). 

\'l -r;;^:: Sr S oJ^ N.?''(n.s.) 580. (Ohio Co.. ^^^'^^ ^^- '°^ ^^'^ ^'• 
.\pp. 1925). rrror JismissfJ. 155 N.E. 698 (Ohio 1926). rrt'J, 273 U.S. 510 (192 J. 
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. /^" recognizing the importance of these rules of constitutional construction, 
the dissenr hke the Courr in Wong Ann Ark, examined the common law rule of 
citizcmhip by birth, whose origins can be traced back to Ca/vms C/v.'"' Thar case 
cstabhshed that a "person's status as a naturoJ-born subject requires that (1) the 
person s birth occur widiin the bounds of the King's dominion and (2) diat the 
parents owe obedience to the King at the time of the child's birth.'"'" This com 
mon law rule Was recognized by the United States Supreme Court in /ng/is v. Sailor's 
Sm.s Harbour "- not long before the adoption of the Fourteenth Amendment. This 

?r' U n°"^' '^V^:.' '"'' °^ "^"^ soli-'-recognizing as citizens those born 
^Mthm the allegiance of the country and subject to its protection— was well known 
ro the framers The Supreme Court in U'{,;;^ Kim Ark similarly concluded that the 
C-itizenship Clause -affirms the ancient and ftindamental rule of citizenship bv birth 
'''■ " jr%r"'?T, '" '''^ =J'<^gia"« ^nd under the protection of the country 
• • . . Ihus. following the same rules in constitutional construction as did the 

I ^T\ T ''""^'""^ ^^ r^"^' ^"'^ ^"^^"^ '^^ ^^^"S dissent appropriately con- 
eluded that the phrase "in the United States." for purposes of the Citizenship 
^^lause, means within the dominion or territory of the United States."'*'^ 

V. United States' So\-er£ignt^- Over the Philippines 

Against this legal framework, the next task is to determine whether the Philip- 
pmes were subject to the complete sovereignty of the United States during the pe- 
riod. December 10. 1899 to July 4. 1946. thereby making birth in the PhUippines 
dunng the territorial period equivalent to birth in the United States. This part 
rcc^unB significant events in die relationship between die United States and the 
PhUippincs. These events depia the United States' dominion and control over die 
PhJippmes and die Filipinos' aUegiance to the United States during the territorial 

Near die end of die 16th Century, die Spaniards took over the Philippines. 
The colony wa5 named after King Philip II of Spain. After 350 years of Spanish 
rule, the Pihpinos revolted against their oppressors in 1896. How the United States 
became involved in tjiis archipelago halfway around die globe can best be described 
by this excerpt as told by Philippine historians: 

By die summer of 1898. Filipino rebels had drh'en die Spanish colonialists out of 
the counoyside and into die capital city of ManUa, where diey held dieir former 
rulers under siege. In April 1898. a simmering feud over U.S. support of die 
Cuban revoluoon against Spain erupted into die Spanish-American War. Just six 
days later, \J.S. forces sailed into Manila Bay and sank seven decrepit Spanish 



161. 77 Eng. Rep. 377. 399 (Exch. Ch. 1608). 

162. United States v. Wong Kim Ark, 169 U.S. 649. 655 (1898). 

163. The distent also quoted from Inglis v. SaiJon' Snug Harboun 



Tw things usuaUy concur to create citiienship [by birth]: f,«t, birrh locally within the dcminiom of 
the sovfuipn and. second, birth wthin d>e proteaion and obedience, or in other words, u-ithin the 

Tn TJ^rr^""" ""^ T'^ of his power, and the party must also at his birrh derive protec! 
uon trom. and. consequently, owe obedience or allegiance to, die soN-ereisn. fouotinp Jntli, ?« 

Cir ilup""' ''' *\'^°' *'~'^'.^' ^•'-'-"g)) >2-W «'. f.^.S., 35*F.3??^?.'l4f9 ;9th 
Cir. 1994) (Pregerson. J., dissenting). .'^ v^-m 

I ^^\ ^''' *'f^- 7^\. ?"" '" ^""^ ^'"' ^'•* ^°"" '"''**= "^^ ftindamental principle of the common 
law w.th regard to English nationality was birth within the allegiance, also called -ligcin-.- 'oUdire" 

i;t : .rrroteclot ^A 6?;. ''""^' """""' '' ''-' ^^" -''- ^' '^"^'^ ^''^-- -'^ 

163. HaSan^, 35 F.3d at 1459 (Pregerson. J., dissenting). 



:l :' Case 1 -.O^timiO^lI^fMC Document 11-3 Filed 05/07/2007 Page 20 of 23 



■ if I 



liill 

! 



2^ UCLA ASIAN PACIFIC .\MER1C\N LAW JOURNAL (\bi. 5:77 



if vessels. After this one-sided battle, Admiral George Dnvcy arranged to have the 

;{ Spanish surrender. American forces subsequently took over Manila and did not 

.[ allow Filipinos to enter their own capital cit}'. And so, after over 300 years of 

'* harsh Spanish occupation and repression, the Filipino rebels were denied their 

hard-won triumph. But they were nor willing to accept another invading army 
. without a fight. It took more than 120,000 U.S. troops nearly eight years to 

;: subdue the Filipino struggle for independence. During that time an estimated 

t« one-sbcth of the Fhilippines* se\'en million inhabitants were killed. Many histori- 

; ans describe this conflict as America's first Vietnaim. With the signing of the 

f Treaty of Paris in December 1898. the Philippines became America's possession, 

''purchased" from Spain for $20 million.'^ 

i For the first time, the United States acquired a territory beyond its shores. The 

former colony had become a colonialist.'^" Anti-imperiaJists drew support from 
'• former President Grover Cleveland apd Mark Twain. '^® Twain, in his essay "The 

Philippine Incident" written in 1900, criticized U.S. policy toward the Philippines: 
(PJresently came the Philippine temptation. It was strong; it was too strong ... It 
was a pit}*; it was a great pity, that error; that one griex'ous error, that irre\'ocabIe 
error . . . There must be two Americas: one that sets the captive free, and one that 
takes a once-captive's new freedom away from him, and picks a quarrel with him 
with nothing to found it on; then kills him to get his land.'^^ 

The United States maintained military rule over the Philippines until 1902.^"^ 
Congressional enactments during the territorial period made dear that the United 
States bodi Inaintained and exercised sovereignty over the Philippines during the 
territorial period. In 1902, Congress created a tripartite system of government in 
the Philippines, apparcndy modeled after the United States,*^* Ironically, govern- 
ments of the states of the union were far less restricted than the territorial govern- 
ment instituted in the Philippines. Except as to relatively insignificant matters, the 
United States retained and exercised substantial control over the executive, legislative 
and judiciary branches. 

For example, in 1916, Congress created the oflScc of the Governor General, 
which was vested with ^'supreme executive power."*^^ However, the President of the 
United States was authorized to appoint the Governor General, and to "modify or 
vacate the acrion" of the Governor General. '^^ Congress also reserved and exercised 
substandai control over the Philippine legislature. Congress mandated that the Phil- 
ippine legislature report all laws to Congress, who reserved the right to aimul those 
laws.^^^ Moreover, all enactments of the Philippine legislature are required to con- 
tain a cdause that provided: "By authority of the United States be it enacted by the 
Philippine Commission."^^^ Finally, Congress restricted eligibility for legislators to 
those "owing allegiance to the United States."^"^ The U.S. government also exer- 
cised significant control over the Philippine judiciary. The U.S. President appointed 



1 66. Jaime A>jroNio Jaqntto & Luis Malay Syquia, Lakbav: Journey of the Peoplx of the Phil- 
ippiNES 4 (1995). 

167. Stanley Karnov, In Our Ikiage: Amerjca's Empire in the Phiuppines 79 (1989), 

168. Id at 82. 

169. Jacinto & Syqwa, supra note 166, at 4. 

170. Richard Hofstadter et.au The American Republic 340 (1959). 

171. Philippine Government Aa.ch. 1369, 32 Stat. 691 (1902); Philippine Auionomv Act, ch. 416, 39 
Stat. 545 (1916); Philippine Independence Act, ch. 84, 48 Sut. 456 (1934). 

172. §21, 39 Stat, at 552. 

173. §2U 39 Sut. at 552-53. 

174. § 19. 39 Stat, at 551; S 2(a)(ll), Stat, at 457. 

175. §1,32 Stat, at 692. 

176. §7, 32 Stat, at 694. 
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complcro conMovcr ,h. Phil^ZT '■"""""""' ""^f"'"i <».. United Sr„«' 
S'Sl °f t ""'■'' """' '''^' '° '""'"'"' '" "" *°"™"" ■""" 

comSZThilipJrJi^d fo^t-f^''' ■" "P'-f"'" Philippine land, and 

oum o?r^.^7^.1"""« 5"- S"P..n,e Co.„ „f decisions bv .,,. 

S„^7.r« "^•' -f »" - P-d by ,he ,ep.,a,n„ ,„ be reponed ,„ 

territorial period. ^^ ""^ ^°"'~^ °^" '^c Philippines during the 

^o J^^:z '^>:^!:::^^ ^^^^^^ o.., ..,,_ 

mosr e>^ide„r during World War II. Se^Xu s IST^^ ^"'^^^ ^"-^ -« 

Harbor Japan^e forces attacked the PhiCn " Wf, V"t™ r". '"^^ °" ^^^^ 

fought alongside American soldiers '« Scsnoni p ^"'^*^ ^"^' ^^^P^nos 

. faU of Bataan; <^rrcspondent Frank Hewlett described the 

- ^^^ ^Th ^" «*-lP--"ia surrendered 

Aat ou|ht to make^eveiy W« t^whis' 1^7 ^""^''''' ''"' « ^ « fight 

offic«nr:ot!:^ttr?iS'|^ -^^<^ - ^« ^ccruiting 

the United States. BeoauseX w« *Si*= ' °'^T '° '^°^ ^«^ ^°y% ~ 
^eligible for military ^rvkT%^^a.u ** ""'°"'^'' ^"'P^"« ^'«« initially 
tested, persuading Zrid^tFr^wTp 7"* T' *^*' '<> ""'c. T^ey pij. 

Piiipino^ to fight^n^r::^'t^o JSf^;7^-S« *c draft laws to^af^:. 
PJipinos also assisted in inxdiigcn^ ot^tioT -^"^ J'^"!'"''' ""''' f°^"^^-d- 
to the war effort. UcutcnJ^nZdK^S^^.ItZ'^'^' ^"*,^'« contributions 
'dty. daring, and sUiUful perform JL of ^Ind^r^ com„,ented: "By their loy- 

J ' J. :>ee 48 Stat. 456, 

$ 2(a)(H). 48 Sut. at 457. 
$2U)(12). 48Stat.at457 
§2ra)(13). 48 Stat, at 457. 

It tI^I!?!* ^' "^^ «''• 52<*"">. 48 Srat. 456. 457 (19,4) 
186. y^: at 360. 
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the prelection of ihc United States. Judge PregcrsonfiTringly concludes that "ihc 
rhilippine[s] were sufficiently under the dominion and control of the United States 
such that persons born in the Philippines bervveen December 10, 1898 and July 4, 
1946 were born 'in the United States' within the meaning of the Citizenship 
Clause,"'®^ and thus, are entitled to United States citizenship. 

VI. Conclusion 

The Supreme Court recognizing the importance of the right to citizenship 
stated: "Citizenship is no light trifle to be jeopardized any moment Congress de- 
cides to do so under the name of one of its general or implied grants of power." 
Consequently, limitatiojis in Congress's plenary power in territorial and immigra- 
tion law matters have been recognized. Specifically, legislation affecting the funda- 
mental rights of territorial inhabitants are re\*iewable by the judiciary to determine 
its constitutionality. Judges have also become more sympathetic towards aliens re- 
siding in the United States or a United States territory, seriously considering their 
constitutional claims. 

Despite the positive strides territorial inhabitants and aliens have made in hav- 
ing their constitutional claims addressed by the judiciar\% individuals born in the 
Philippines during the United States territorial period have consistently had their 
claims rejected. The courts have repeatedly deferred to Congress, citing legislation 
which abridged their citizenship rights as conferred upon them by the federal Con- 
stitution. In Rabang v. LNSy the Ninth Circuit's references to a scries of Congres- 
sional legislation manifested its continued deference to Congress, and its 
unwillingness to disturb Congress's decision classifying Filipinos as aliens. Although 
the Ninth Circuit purported to address plaintiffs' constitutional claim that their 
birth in the Philippines during the United States occupation constituted "birth in 

?i the United States" for purposes of the Citizenship Clause» the court did not examine 

^j the text, purpose or history underlying the Citizenship Clause. Instead, the Ninth 

Circuit used a definition explicitly limited to interpreting the Revenue Clauses, 
thereby violating a fundamental principle in constitutional construction. 

On the other hand. Judge Pregcrson, in a vigorous dissent, was guided by the 
most basic canons of constitutional construction, interpreting the Citizenship Clause 
i by examining the common law familiarly known to the framers of the Fourteenth 

'' Amendment, The common law established that citizens arc those born within the 

allegiance of the country and subject to its protection. During the United Stares' 
half-century of dominion and control over the Philippine Islands, the Filipinos owed 
allegiance to and were under the protection of the United States. Based on the 
common law known to the framers, birth in the Philippine territory constituted 
"birth in the United States" for purposes of the Citizenship Clause. Consequently, 
to those persons born in the Philippines between December 10, 1898 and July 4, 
1946, the Constitution confers United States citizenship, "our most fundamental 
right." 



18". Rabang V. I.N.S., 33 F.3d 1449. 1462 (9th CIr. 1994) (Pregcrson J., dissenting). 
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